UNI TED STATES OF AVERI CA
UNI TED STATES COAST GUARD vs
LI CENSE NO. 468256
| ssued to: O av AUNE Z 1041592

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2146
A av AUNE

This decision is entered in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regul ations 5.30-3

(b).

By order dated 12 August 1977, an Adm nistrative Law Judge of
the United States Coast Guard at New York, NY., suspended
Appel lant's seaman's docunents for two nonths on nine nonths'
probation upon finding himguilty of msconduct. The specification
found proved alleges that while serving as master of the United
States SS FRANCI S S. BUSHEY under authority of the |icense above
captioned, on or about 10 Decenber 1976, Appellant did wongfully
sail the vessel from Yorktown, Virginia, to New York, NY., in
violation of "your" Certificate of Inspection; to wit, sailing
wi thout the proper conplenent of officers and crew (46 U S C
222).

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence several
docunents and the testinony of three w tnesses.

I n defense, Appellant offered in evidence the testinony of one
W t ness and a docunent.

Three nmonths later, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and
speci fication had been proved. He entered an order suspending all
docunents issued to Appellant for a period of two nonths on nine
nont hs' probati on.

The entire decision was served on 31 August 1977. Through an
admnistrative error it was not clear for sone tinme whether the
deci sion had been properly served upon Appellant. The status of
the case was not accurately ascertained until 28 August 1978.



FI NDI NGS OF FACT

On all dates in question, Appellant was serving as master of
t he tank vessel FRANCIS S. BUSHEY and acting under authority of his
license.

FRANCI S S. BUSHEY O N. 269146, a tankship of 1528 gross tons,
was i nspected under the applicable statutes and regul ati ons and a
standard certificate of inspection was issued to the vessel as of
9 May 1975, by the O ficer in Charge, Marine |Inspection, New York,
the certificate to be valid until the stated expiration date of 9
May 1977. This certificate required aboard the vessel for "Cceans”
navigation the following "conplenent of |icensed officers and
crew "

Mast er

Chief Mate

Second Mate

Third Mate

Abl e seanen

Ordi nary Seanen

Chi ef Engi neer

First Assistant Engi neer
Second Assi stant Engi neer
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In addition, the vessel was permtted to carry five other persons
in the crew for a total of persons allowed to be on board of
ei ght een.

It was al so provided that on a voyage of |ess than 400 mles
the third mate m ght be dispensed with

Speci al provisions were entered for the carriage of "G ade A"
cargo to a capacity of 21,000 barrels.

On 5 May 1976 certain "requirenents" were placed on the
vessel . The owner requested that the tinme for neeting the
"requirenments” be set as the date for the next regularly schedul ed
i nspection. (Vessels of this class are required to be inspected
every two years, hence the 9 May 1977 expiration date for the
certificate issued as of 9 May 1975.)

OCM, New York, ordered that the "requirenents"” be conpleted
by the next regularly schedul ed drydock exam nation, which was set
for August 1976.

On 6 August 1976, OCM, New York, issued a "Permt to Proceed"



for the vessel. This permt described the nmaster of the vessel as

"Oav AUNE." It declared that the vessel had been "exam ned and
i nspected” on that date and was found to be "requiring repairs, to
W t: Drydock Exam nation for Credit.” It recites that at the

request of "said Master" the vessel was permtted to proceed to
Jenni ngs, Louisiana, for "the said repairs,” with a stipulation
that no cargo could be carried. This stipulation was added to the
printed matter on the formused for the permt. The permt said
not hi ng about the manning of the vessel.

Al though it does not appear that the certificate of inspection
i ssued to the vessel had been revoked under the provisions of R S.
4453 (46 U.S.C. 435), at sone unspecified date the certificate had
been "renoved" fromthe vessel, presumably by OCM, New York. [This
"fact" is inplicitly accepted by the participants in the hearing
and | find no reason to quarrel wth it although there is no
evidence on the point. | note only, for technical reasons, that no
date for this "renoval" can be ascertained from the records
present ed. ]

At sone time prior to conpletion of work on the vessel at
Jenni ngs, Louisiana, the owners nade application for sonme reduction
of the "manni ng" requirenents which had previously been placed on
the vessel. What these would consist of is not known. (The
certificate of inspection issued as of 9 May 1975 had, in addition
to the "Cceans"” manni ng set out above, al so provided specially for
navi gation on "Lakes, Bays and Sounds," exclusively, or on
"Rivers," exclusively.)

At Jenni ngs, Louisiana, on 24 Novenber 1976, Appellant, as
mast er of the vessel, "signed aboard” a crew as to which he filed
a report pursuant to RS. 4451 (46 U.S.C. 643). In this crew were
a chief mite, a second mate, a third mate, five able seaman, one
ordi nary seaman, one chief engineer, one first assistant engineer,
one second assi stant engi neer, and one person engaged as "cook" who
held an ordinary seaman's certificate.

On the sane date, OCM, Port Arthur, Texas, wthin whose
jurisdiction Jennings, Louisiana, is |ocated, issued to the vessel

a "Tenporary Certificate of Inspection.” It provided, as to
manni ng, that "Oficers and crew' to the nunber of eighteen (wth
no ot her persons) were "allowed" aboard the vessel. It provided

also for carriage of "Grade A" cargo to a capacity of 21,000
barrels.

At sonme tinme on or after 1 Decenber 1976, OCM, Port Arthur,
mailed to the owner of FRANCIS S. BUSHEY, at New York, a
certificate of inspection which was essentially a duplicate, as to
manni ng, of the certificate issued on 9 May 1975. The "Port
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Arthur" certificate recited a date of approval of 24 Novenber 1976.
An acconpanying letter advised that the reduction in rmanning
previously requested would not be permtted until certain equi pnent
changes were nade to the vessel

On 10 Decenber 1976, FRANCIS S. BUSHEY, working its way back
from Jennings to the New York area, was at Yorktown, Virginia
Appel  ant was instructed by his owner, by tel ephone from New YorKk,
to discharge certain nenbers of the crew Appellant's report filed
pursuant to R S. 4551 (46 U S.C. 643) reflects that persons serving
in the follow ng capacities were di scharged:

(1) chief mate

(2) second mate

(3) third mate

(4) 1 assistant engineer
(5 2 able seaman

(6) 1 ordinary seanan,

and a new chief mate was taken aboard. For the voyage from
Yor kt own, the cook served as a deck seaman.

The "discrepancy” between the persons actually on board and
t he persons indicated as "required" for such a voyage on both the
"ol d" and the as-yet-undelivered certificates of inspection was the
absence of:

second nate
assi st ant engi neer
abl e seaman

ordi nary seaman

PR R

BASES OF APPEAL

As stated, through confusion as to corrections of service of
the intial decision on Appellant and the effect of a notice of
appeal filed by Appellant's counsel at the hearing, it was not
ascertai ned whet her a proper appeal had been filed until 28 August
1978. At this tinme it became apparent that deficiencies in the
findings in the initial decision and a novel question both rendered
an agency deci sion necessary under 46 CFR 5.30-3 (b).

Besi des the inadequacy of the findings of fact to support the
ultimate finding that the specification was proved, there appears
t he question whether, under the statutes, there was an applicable
standard of manning of the vessel which Appellant could be held to
have vi ol at ed.

OPI NI ON
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The specification in this case refers to only one date, 10
Decenber 1976, and alleges very sinply that Appellant sailed the

vessel "from Yorktown, Virginia, to New York, NY.," in violation
of "your certificate of inspection; to wit, sailing wthout the
proper conplenent of officers and crew. (46 U.S. C 222)." The
"your" in the specification is puzzling at first since a

certificate of inspection is issued to a vessel, not a person, but
a cause for the use of the unusual |anguage nmay lie in a peculiar
ci rcunstance of the case which influenced the theory of both the
presentation of the case and the deci sion.

The only findings made in the initial decision as to
Appel lant's service under authority of his license is that he was

serving as nmaster on 10 Decenber 1976. This is clearly
insufficient for the purpose since the theory upon which the
findi ngs of m sconduct was based necessarily i nvol ves

responsibility of Appellant before and, by specific notice taken in
the initial decision, after that date. That prior service was seen
as arequisite to the theory was recogni zed when the Investigating
Oficer made reference to the possibility of presenting prior
enpl oynment records of Appellant but the evidence was not produced
for the record. What is in the record plainly supports,
nevertheless, a finding that Appellant was the master on 24
Novenber 1976 (and there after to the date in question) since he
filed a master's report of seanen shipped, pursuant to R S. 4551
(46 U S. C 643), as of that date. There is, further, evidence that
Appel lant was master on 6 August 1976, since the "permt to
proceed"” issued to the vessel on that date described the master as
"Aav Aune." This is not a self serving docunent, prepared by the
agency for its own purposes and therefore suspect as against
Appel  ant, but a business record of an official nature issued as a
benefit to the vessel upon the representations of the master or
owner or both and adequate evidence of those identifications
attendant upon its issuance. A technical difficulty in
establishing the chain needed for the theory of the case is, of
course, that on 24 Novenber 1976 the only effective docunent
pertinent to the case was the tenporary certificate and the date of
the "withdrawal" of the former permanent certificate was |eft
uni dentifi ed.

Two findings in the initial decision relative to the
conplenent required fromtine to tine aboard the vessel are al so,
as stated without qualification, erroneous. They assert in terns
that the two permanent certificates of inspection placed in
evidence "required" as distinguished from"allowed.” In view of
t he absence of findings on the nmatter next to be nentioned this
would be an error calling for, at best, a remand of the case
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because it permts a conpletely false inpression of the offense
which it was intended to find proved.

Compoundi ng this, and | eaving the actual findings in a state
of unacceptabl e vagueness, is the absence of findings in the
initial decision of the specific deficiencies in the manning of the
vessel that were to be found proved. There is only presented a
recital of persons first aboard the vessel, those discharged, and

personnel then shipped. Comput ations could be made from these
transactions, but were not, so as to arrive at a specific statenent
of deficiencies. The opening statenent of the Investigating
O ficer does give, at least, an indication of the specifics which
he intended to prove. He declared that he would establish
deficiencies of: "one third mate, one |licensed engineer, and three
deckhands. "

It may be observed that the certificates of inspection relied
on did not require "deckhands" (a term used in application of
vessel -manni ng status for certain persons found necessary for the
operation of inspected vessels under conditions in which the
hol ding of a certificate by a seaman is not required) but rather
"abl e seanen" and "ordinary seanman."” The initial decision, in
dealing with unlicensed persons shipped and di scharged, spoke only
of "deckhands," although, if the theory of the case be correct, the
conputations to be nade woul d support findings of deficiency of one
abl e seaman and one ordi nary seanan.

As to the "mate," the initial decision nowhere recognizes that
a "four hundred mle" provision (allowed under Act, May 11, 1968,
c.72, $2, 40 Stat. 549, 46 U.S.C. 223) was incorporated into the
permanent certificates of inspection and woul d have been appli cabl e
to the voyage in this case. Thus, it could not be ruled out that
there was a m sapprehension that two nates were "m ssing" rather
than one, and that one a "second mate" not a "third mate" as spoken
of on the record at hearing.

One initial finding of fact nust be specifically di savowed,
that: "Wen the repairs were conpleted, the vessel sailed [from
Jennings, La.] to Port Arthur, Texas where it was inspected on 24
Novenber 1976." There is no evidence to support this finding and
what evidence is available points definitely to a different course
of events. The error is not of material significance in the
overall consideration but is significantly part and parcel of the
lack of clarity in the disposition of the case at hearing.

A clear error of |aw nust be corrected before the attention
can be properly focused here. The "Opinion" of the initial
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deci si on says:

"The Tenporary Certificate is just that - a
Tenporary Certificate. It maintains the status quo. It does
not inply change..... It is a pointless quibble to say which
is the regular certificate, it "takes the place of' or "is
substitute for' : (a) The certificate "renoved" at New York?
or (b) The Certificate not yet aboard which was issued at Port
Arthur? Because the manning requirenent in each of these
certificates is the sanme.”

RS 4421 (46 U S.C. 399) clearly states that a tenporary
certificate is issued only after conpletion of an inspection and
"approval " of the vessel. The devel opnent of the statute shows
that the tenporary certificate was first authorized when, for the
first time, navigation of a vessel subject to inspection without a
certificate was prohibited. The need for a tenporary existed
because the primary certificate was not issued to a vessel by its
i nspectors. The inspectors certified to the cogni zant coll ector of
custons that the inspection was conpl eted and the vessel approved,
and that collector then delivered copies of the certification to
the vessel. Since an interagency process was involved the
tenporary, to be delivered directly to the vessel by the
i nspectors, becane requisite, else the vessel wunder the new
restriction could not sail. There can be no doubt whatsoever that
the tenporary is a substitute, issued only after inspection and
approval, for nothing else but the as-yet-undelivered permanent
certificate.

Further, to hold that a tenporary certificate nerely naintains
the status quo under an "old" certificate disregards the fact that
a tenporary nust be issued to a new vessel or a vessel submtted to
i nspection for the first tine.

It can be seen also, fromthe record in this case, that a
tenporary certificate does not, of its very nature and w thout
more, necessarily dictate only an enduring and to-be-continued
required crew for the vessel. It is clear that an application had
been nade by the owners of the vessel for a "reduction" in manning
requi rement fromwhat had previously inposed on the vessel, at the
time of the Jennings, La., overhaul and inspection, and that on 1
Decenber 1976, when the new permanent certificate of inspection was
apparently placed in the mail by the OCM, Port Arthur, a covering
| etter announced that the reduction could not be granted unti
certain equi pnrent changes were nmade aboard the vessel. It is seen
as entirely possible, within the possibilities of this case, that
the "new' certificate of inspection would have reflected a
different conplenent fromthat in the |last permanent certificate
i ssued to the vessel.
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One ot her observation in the initial decision also requires
conment here. In presenting a rational for the tenporary
certificate as issued, the Adm nistrative Law Judge declares, in
rejecting an argunment made by Appellant at hearing:

"...that the Tenporary Certificate should have the
manni ng scale set out on its face would apply equally, in a proper
situation, to the other provisions and clauses as to "routes,'

“equi pment and inspection data,' “fire extinguisher,' grade and
capacity of petroleum cargo. So that the short form of the
Tenporary Certificate wuld serve no useful purpose....the

Tenporary Certificate would be "Tenporary' in nanme only, for it
woul d contain every provision that a regular certificate of
i nspection ought to contain. Since a nerchant vessel cannot sai
without a certificate of inspection, the vessel would have to
remain in port..."

The analysis of RS. 4421 (46 U. S.C. 399) upon which this is based
is not conplete, recognizing only that a tenporary certificate was
first provided for in 1906 and that a vessel subject to inspection
is prohibited fromsailing without a certificate.

One itempertinent here was apparently overl ooked, but it has
great significance in the conplete process of issuance of
certificates. The contents of a certificate of inspection
di stinguished in the just-quoted passage of the initial decision by
quotation marks are not required by law to be displayed on a
certificate. The "grade and capacity of petroleumcargo,” not so
di stingui shed, are required to be specified on a certificate issued
to FRANCIS S. BUSHEY. This elenent is nobst pertinent to the
considerations in this case.

Y

It is best here, for clarity, to el aborate on the devel opnent
of the statute, briefly treated above, since the entire case turns
on an understandi ng of what this section and others pertinent to
the case provide overall.

The statute, prior to the 1906 anendnent, did not provide for
a tenporary certificate of inspection. Neither did it prohibit a
vessel's navigation without a certificate of inspection. Prior to
a 1955 anendnent of the statute the law did not provide for the
i nspectors to issue a certificate to the vessel inspected. The
i nspectors, under R S. 4421 as it appeared from its inception,
after conpletion of the inspection and approval of the vessel
certified under oath to the cogni zant collector of custons that the
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vessel net requirenents. The Col |l ector thereupon delivered two
certified copies of the original, which he kept on file, to the
owner or master of the vessel. The process undoubtedly took sone
time but occasioned no delay to the vessel. It seens to foll ow
logically that when it was nmade requisite for a vessel to have a
certificate aboard at all tinmes when in navigation it was also

necessary to provide for a tenporary to enable the vessel, inits
i nspected and approved state, to sail wthout delay. The
"tenporary” was delivered, on the spot, to the vessel by the
i nspectors thensel ves. The conplete process still involved the
routing via the collector of custons.

The tenporary issued at t hat time signified only
"substantially the fact of such inspection and approval."” It nust

be recogni zed, however, that the "permanent certificate," to be
delivered by the collectors, was required under law to do no nore.
There was no statutory requirenment for any specific contents of the
certificate. It was not until 1908 that R S. 4463 (46 U S.C. 222)
was anended to require that a vessel carry the conpl enent inposed
by the inspectors and that the inspectors enter the conpl enent
required on the certificate of inspection. It is quite possible,
i ndeed highly probable, that absolutely no attention was given to
i npact of this amendnment on R S. 4421; it is quite certain that
there is nothing in the |anguage of the statute reflecting an
awar eness of a potential connection. It is also apparent that any
form adopted for the tenporary certificate was not altered as a
result of the new requirenent.

The only other statute requiring a specific entry on a
certificate of inspection, other than as to manning, is R S. 4417a
(46 U.S.C. 39la). In 1936 it provided for the entry on the
certificate of matters relative to inflammble and conbustible
l[iquid cargo in bul k. Again, no specific attention to existing
statutory provisions or practices current was apparent, and again,
as reflected in this record, no alteration to a formof tenporary
certificate was attenpted. Nevertheless, the evidence of record
here, it is enphasized, shows that sone attention has been given to
the law since the tenporary certificate issued to FRANCIS S. BUSHEY
had a handwitten specification as to grade and capacity of cargo
endorsed upon it.

This state of practices under the statutes makes the real
i ssues conprehensible. If the lawrequiring the entry of certain
matters on a certificate of inspection by the inspectors requires
the entry of those matters on a tenporary certificate, the
tenporary certificate issued to FRANCIS S. BUSHEY was, to pertinent
extent, defective, and Appellant cannot be held at fault for
non-conpliance wth a requirenent that was not nade.
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I f on the other hand the | aw does not require the entry of the
manni ng requi rements on a tenporary certificate (and inferentially
does not require entry of tanker cargo limtations), a serious
gquestion of notice and accountability is imedi ately rai sed.

Vv

| have no trouble in believing that if a customary manning
standard is known in the comunity to be found desirable for a
certain class of vessel and in the course of a civil liability
di spute it is found that one of the parties had in fact manned a
vessel inadequately in light of the standard, a court would not be
slow in inmputing negligence if crew sufficiency becane an issue,
even in the absence of an established formal pronouncenent,
statutory or regulatory. W are not dealing here with negligence
or its results. This is a pure question of m sconduct and the view
of the Admnistrative Law Judge who found m sconduct nust be
scrutini zed.

His theory is that the manning requirenents of the "old"
certificate of inspection carried over in the Tenporary and that
Appel | ant was bound by them Here he allows a concession to "good
faith" on Appellant's part. The decision says:

R by dism ssing the nen at Yorktown and
sailing wthout adequate replacenents [he] obeyed conpany
orders but violated the |aw It is no defense to say he
obeyed conpany orders for his duty as Master is clear.
However, the reality of the situation is that...[he] is a man
caught "in the bright of the line'. This does not relieve him
of responsibility for his actions, but may be considered in
mtigation..."

It is clear that if the party is to be caught inextricably in a
bi ght there nmust no flaw in the continuity of the |ine.

It mght be nmerely captious to resolve this case by pointing
to the fact that it was not fully established that Appellant had
notice of the requirenents of the "old" certificate of inspection
such that he was bound to know that for certain voyages he was
required to have aboard a total conplenent of thirteen and for
others of only twelve. A remand m ght possibly cure this "defect"
in the proof, but it would be to no profit since, even if the prior
service of Appellant as master of the vessel should be precisely
proved, the essential question, directly addressed by Appellant
hi msel f at hearing and on appeal, would still remain.

O course, even though Appellant's service at a tinme when a
permanent certificate of inspection was aboard the vessel was not
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shown, the tenor of the adverse finding is that he knew or should
have known of the earlier requirenents and that although it was
common practice for inspectors to issue tenporary certificates
wi t hout specifying a conplenent required it was sonehow a breach of
faith, therefore msconduct, for Appellant not to have observed the
unspoken, "understood” intent of the tenporary certificate. I t
would be ironic to hold Appellant guilty of msconduct, as one
possi bly innocently "caught in a bight," when the standard of
conduct to be prescribed under R S. 4463 (46 U . S.C. 222) was not in
the instance set as the statute requires but was left to an
adm ni strative practice not even authorized or directed in the
pertinent Federal regulations. An understanding or intent in the
mnd of an adm nistrator cannot be transformed into a test of
conduct when the statute directs that "an entry of such conpl enent
of officers and crew..." shall be made in the certificate of
i nspection and the certificate provided to the vessel under R S.
4421 (46 U.S.C. 399) does not do so.

W

One ot her consideration nust be accorded to this matter. The
speci fication contained, not as an essential but as an integra
reference, a citation to 46 U S. C 222, and it has been clearly
seen that the recital of vessel conplenent called for therein was
not present within the precise application of the statute to this
case. It is true, however, that after the Investigating Oficer
had rested, in the course of argunment on a notion to dismss, it
was newy urged that 46 U S. C 223 (section 2 of Act, Mar. 3, 1913,
37 Stat. 733, as anended) also applied to the matter in hand.

It is correct that the provision applied on its face to the
situation aboard FRANCIS S. BUSHEY. The statute not only inposes
a duty on the inspecting authority to make an entry of a certain
m ni mum of requirements for deck officers in a certificate of
i nspection but also prohibits navigation of a vessel unless the
officers specified in the statute are aboard. The statute operates
directly upon a vessel and its master, with respect to the stated
mnima, in away that R S. 4463 does not.

No direct attention was immedi ately given to this theory when
it was first nmentioned by the Investigating Oficer except that the
stated mnim, in a way that R S. 4463 does not.

No direct attention was immedi ately given to this theory when
it was first nmentioned by the Investigating Oficer except that the
Adm ni strative Law Judge asked that officer to repeat the nunber of
the Code section cited. At a later date, in closing argunents,
Appel l ant's Counsel declared that he thought this provision of |aw
i napplicable to the case since 46 U S. C. 222 had been specifically
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mentioned in the notice of hearing, and the Investigating Oficer
repeated his argunent that it did apply. The Admnistrative Law
Judge nmade no comment on the question of applicability in open
hearing and made no reference to such a theory in the initia

deci si on.

The facts in evidence denonstrate beyond peradventure that
Appel lant violated the statute by maki ng the voyage described with
only one C mate aboard the vessel. It is noteworthy that the
statute nust be read and applied for this to be seen because, for
a general rule, it requires three mates aboard a vessel of this
class, while for a voyage of the type in question it requires only
t wo.

It can hardly be said that this issue was properly litigated
when it was conpletely overlooked, in the course of hearing and
initial decision, that even the certificate of inspection which had
originally been aboard the vessel reflected, under the "conditions
of operation," the sanme relaxation of requirenents that the statute
permtted. Since the findings made show no recognition that a
deficiency of the nature, if proved, was of only one mate and not
two, it would be unfair to correct themat this time. A remand for
the purpose of achieving clear and proper notice and for
clarification of findings would not be productive of a usefu
result in light of the nore w despread derelictions which it was
i ntended to prove.

CONCLUSI ON

In sum it may be said here that while the statutory | anguage
directly dealing with tenporary certificate of inspection may not
spell out explicitly the need for stating manning requirenments
therein the opportunity to hold a naster or owner to an unexpressed
standard is foregone under the practice adopted in this case.

If it is desirable to hold a nmaster to conpliance wth
standards inposable at the discretion of an adm nistrator under
pai n of suspension of his license, it is necessary that the notice
of the standards inposed be clear and conpl ete under the applicable
statutes and not left to an unstated intent or understandi ng.

ORDER
The order of the Adm nistrative Law Judge dated at New York,
New York, on 12 August 1977, is VACATED, the findings are
super seded by the findings made herein, and the chargesDaBM SSED.
J. B. HAYES
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Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this EIGHTH day of JANUARY 1979
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